
Zoning & Commercial Real Estate

Whether a commercial property is listed for sale or for lease, deter-

mining its zoning should be one of the first steps in performing due

diligence. Knowing the zoning will only help in the sale or lease of a

property by eliminating any unforeseen use issues with potential

buyers and tenants.

Zoning By-Laws & Maps

All municipalities have zoning by-laws that regulate land use within

their borders. The by-laws describe the intent of each zoning district

along with their regulations. Most communities post the zoning by-

laws on their websites free of charge.

Many of these communities also post their zoning maps on-line.

Some now have on-line mapping systems for more accurate zoning

determinations.

Zoning Districts & Overlay Districts

A community’s land area is divided into various zoning districts.

These usually include primary districts such as to residential, com-

mercial and industrial, and others like central business, agricultural,

technology, etc. Most communities have variations of their primary

districts.

Communities also have overlay districts. These districts are usually

for some form of environmental protection such as water resources

or flood hazards. Their regulations are in addition to the underlying

primary zoning district and tend to be more stringent.

Special Permits, Variances & Site Plan Approval

These are granted by two separate municipal boards. Special per-

mits and variances are granted by the Zoning Board of Appeals

(ZBA). These are needed when a property does not conform to zon-

ing regulations. Special permits are sought for a use of a property

while variances are sought for a deficiency with a property such as

lot size or street frontage.

Site plan approval is granted by the Planning Board. This is needed

for any proposed new development or new use of a property. It en-

sures the development or use is in conformance with the current

zoning by-law and other land use regulations.

Permitted Uses

These are uses that are allowed by right within a particular zoning

district. For instance, say an office use is allowed in a community’s

‘Commercial District’. This office use is considered a permitted use.

Uses By Special Permit

These are permitted uses that require ZBA approval. For instance,

say a community’s ‘Industrial District’ allows warehouse and other

light industrial uses by right. It may also allow a retail use by special

permit. In addition, a property within an overlay district usually re-

quires a special permit for any use.

Uses Not Permitted

These uses are specified as not permitted within a particular zoning

district. For instance, a community may not allow a retail store in a

“Residential District’. Thus the retail use is not permitted.

Use Variances & Rezoning

If a use is not permitted in a zoning district, a property owner may

pursue a use variance or a rezoning for a property. Both of these

require approvals from the ZBA and Planning Board, plus they may

require approvals from other boards and even a community-wide

vote.

Dimensional & Density Requirements

Each zoning district has minimum requirements for lot areas, street

frontages, setbacks, building heights, etc. For instance, a commu-

nity’s ‘Commercial District’ may require a lot area of 20,000 but the

‘Industrial District’ may require a lot area of 40,000 square feet.

Parking Requirements

This requirement is based on the use not the zoning district. There

are certain amounts of parking required for each use. For instance,

a retail use requires more parking than a warehouse use. The calcu-

lation for a retail use is usually based on the building size. Other

uses base the amount of parking on the number of employees.

Legal & Conforming Uses

If a property conforms to the current zoning by-law then it is a legal

and conforming use.

Nonconforming & Pre-existing Uses

A property is nonconforming if it does not meet current zoning re-

quirements. If it was in existence prior to current zoning it is consid-

ered pre-existing. This basically means that the use was conforming

under a previous zoning by-law.

A nonconforming pre-existing use of a property can continue but

once the use changes a special permit from the ZBA must be ob-

tained. It may also require site plan approval from the Planning

Board.
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